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Court of Appeals of the District of Columbia 


No. 5374. 

Guido Aquilino, Plaintiff in Error, 
vs. 

United States. 


1 In the Police Court of the District of Columbia, 
September Term, 1930. 

No. 335,863. 

United States 


vs. 

Guido Aquilino. 

Information for Violation of National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

September 20,1930. Information filed. 

“ “ “ Plea not guilty—Jury Trial demanded. 

“ “ “ Bond for appearance—J. L. O’Connor, 

surety. 

September 24,1930. Motion to suppress evidence and affi¬ 
davit filed. 

“ “ Case continued to September 27, 1930. 

“ 27, “ “ “ “ October 4, 1930. 

October 3, “ Answer and affidavit to motion to sup¬ 

press filed. 

l—5374o 


2 


GUIDO AQUILINO VS. UNITED STATES. 


October 4,1930. Motion to suppress overruled by Judge 
Given. 


<< 'll 

a 

Case continued to October 14, 1930. 

“ 14, 

a 

“ “ “ “ 20, 1930. 

“ 20, 

a 

“ “ “ “ 21, 1930. 

“ 21, 

a 

“ “ “ “ 27, 1930. 

“ 27, 

a 

Verdict Guilty. 

“ 29, 

a 

Motion for new trial filed. 

u ll 

a 

Case continued to November 1, 1930. 

November 1, 

a 

“ “ “ “ 8,1930. 

“ 8, 

1i 

“ “ “ “ 22,1930. 

November 22, 

ii 

“ “ “ “ 26,1930. 

“ 26, 

i t 

Motion for new trial overruled. 

it ii 

a 

Case continued to November 29, 1930. 

“ - 29, 

t1 

“ “ “ December 6, 1930. 

December 6, 

a 

“ “ “ “ 20, 1930. 

“ 20, 

a 

“ “ “ January 3, 1931. 

January 3, 

L931. 

“ “ “ “ 10, 1931. 

“ 10, 

ii 

“ “ “ “ 17, 1931. 

“ 17, 

i i 

Sentence: To pay a fine of Five Hun- 


dred ($500) Dollars and in default to 
be committed to the Washington 
Asylum and Jail for the term of 
Ninety Days. 

2 In the Police Court of the District of Columbia, 
September Term, 1930. 

No. 335,863. 

United States 
vs. 

Guido Aquilino. 

Information for Violation of National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above en¬ 
titled cause, to wit: 
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J. 

Recognizance in the sum of $500.00 entered into on writ 
of error to Court of Appeals D. C. upon the Condition that 
in the event of the denial of the application fojr a writ of 
error, the defendant will, within five days next after the 
expiration of ten days appear in Police Court and abide 
by and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear 
in the Court of Appeals of the District of Columbia and 
abide by and perform its judgment in the premises. 

J. L. O’CONNOR, 

Surety. 


January 17,1931. Appeal bond given in sum of Five Hun¬ 
dred ($500) Dollars—J. L. O’Con¬ 
nor, Surety. 

January 23,1931. Bill of Exceptions submitted. 

February 11,1931. Amended Bill of Exceptions filed. 

“ “ “ Objections to proposed amended Bill of 

Exceptions filed. 

“ 17, “ Objections to amended Bill; of Excep¬ 

tions argued and overruled. Bill of 
Exceptions settled, signed, sealed 
and filed. 

March 21, “ Writ of error received from Court of 

Appeals. 

“ “ “ Assignment of errors filed. 

“ “ “ Designation of record filed. 

“ 26, “ Copy of record and proceedings in this 

case, together with Writ; of Error, 
transmitted to Court of Appeals in 
obedience to said Writ. 

3 In the Police Court of the District of Columbia, 
September Term, A. D. 1930. 


District oe Columbia, ss : 

Leo A. Rover, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by David A. Hairt, Esquire, 
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one of his assistants, comes here into Court, at the District 
aforesaid, on the twentieth day of September, in the year 
of our Lord one thousand nine hundred and thirty, in this 
said Term, and for the said United States, gives the Court 
here to understand and be informed, on the oath of one 
William A. Pennington that one Guido Aquilino, late of 
the District aforesaid, on the nineteenth day of September, 
in the year of our Lord one thousand nine hundred and 
thirty, with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did then and there 
unlawfully possess a certain intoxicating liquor, to wit, a 
liquid compound containing more than one-half of 1 per 
cent of alcohol by volume and being fit for use as a bev¬ 
erage, against the form of the statute in such case made 
and provided, and against the peace and Government of 
the United States of America. 

Whereupon the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Guido Aquilino in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

LEO A. ROVER, 

Attorney of the United, States 
in and for the District of Columbia, 
(Signed) By DAVID A. HART, 

His said Assistant. 

Personally appeared William A. Pennington before me 
this twentieth day of September, A. D. 1930, and being 
duly sworn according to law doth declare and say that the 
facts as set forth in the foregoing information are true. 
(Signed) DAVID A. HART, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

4 [Endorsed:] Hitt, Judge. No. 335,863. United 

States vs. Guido Aquilino. Jury Trial demanded. 
Viol. Nat. Pro. Act. U. S. Atty. Baughman. Atty. Whelan. 
Witnesses: William A. Pennington. Bond -1,000—J. L. 
O’Connor, Surety. 9/20/30, P. N. G.—J. T. D. Bond-500. 
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9/24/30, Motion to suppress and affidavit filed. Set for hear¬ 
ing 9/27/30. E. M. H. 9/20/30, J. L. O’Connor, Surety. 
9/27/30, Cont. to 10/4/30. 10/3/30, Answer an|d affidavit 
to motion to suppress filed. 10/4/30, Motion t<j> suppress 
overruled. Given, Judge. 10/14/30, Cont. toi 10/20/30. 
10/20/30, Cont. to 10/21/30. 10/21/30, Cont. td 10/27/30. 
10/27/30, Verdict Guilty. 10/29/30, Motion foil new trial 
filed. Set for hearing Nov. 1 , 1930. 11/1/30, Cont. to 
11/8/30. 11/8/30, Cont. to 11/22/30. 11/22/30, Cont. to 
11/26/30. 11/26/30, Motion for new trial overruled. 

11/26/30, Cont. to 11/29/30. 11/29/30, Cont. to 12/6/30. 
12/6/30, Cont. to 12/30/30. 12/20/30, Cont. [to 1/3/31. 

1/3/31, Cont. to 1/10/31. 1/10/31, Cont. to 1/17/31. Jan. 
17, 1931, $500—90 days. Exceptions noted, notice given of 
intention of applying to Court of Appeals for Writ of Error. 
Appeal Bond fixed at $500. $500 Appeal Bond given. J. L. 
O’Connor, surety. Recognizance in the sum of $500.00 En¬ 
tered into on writ of error to Court of Appeals p. C. upon 
the Condition that in the event of the denial of the applica¬ 
tion for a writ of error, the defendant will, within five days 
next after the expiration of ten days appear in Police Court 
and abide by and perfrom its judgment and that in the 
event of the granting of such writ of error, the defendant 
will appear in the Court of Appeals of the District of Co¬ 
lumbia and abide by and perform its judgment in the prem¬ 
ises. J. L. O’Connor, Surety. Jan. 23,1931, Bill of Excep¬ 
tions Submitted. Feb’y 4, 1931, Time for signing Bill of 
Exceptions extended to Feb’y 16, 1931. Feb. 11, 1931, 
Amended Bill of Exceptions filed. Objections to proposed 
amended Bill of Exceptions filed; hearing Feb. 14, 1931. 
Feb. 16,1931, Time for signing Bill of Exceptions extended 
to Feb. 17, 1931. Feb. 17, 1931, Objections to amended 
Bill of Exceptions argued and overruled. Amended Bill of 
Exceptions signed, sealed, settled and filed. Exceptions 
noted to the Court’s signing amended Bill of Exceptions. 
Mar. 21, 1931, Writ of error ree’d from Court of Appeals. 
Assignment of errors filed. March 26,1931, Copy of record 
and proceedings in this case, together with wr|it of error, 
transmitted to Court of Appeals in obedience tb said writ. 

2—5374o 
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Designation of record filed. Filed Sept. 20, 1930. F. A. 
Sebring, Clerk Police Court, D. C. 

5 In the Police Court of the District of Columbia, 
Holding a U. S. Branch. 

Number 335,863. 

United States 


v. 

Guido Aquilino. 

Motion to Suppress Use of Evidence. 

Now comes the defendant in the above-entitled cause, by 
jiis attorney, and moves the Court to suppress the use of 
certain alleged liquor now in the possession of the United 
States Attorney and purposed to be used by him as evi¬ 
dence against the defendant in the above-entitled cause, 
and for reasons therefor shows to the Court as follows: 

1. That on the 19th day of September, 1930, at about 
8:30 o’clock a. m., defendant’s automobile was lawfully 
parked and standing still in front of 523 Seventh Street, 
Southwest. 

2. That one Officer Penington of the Metropolitan Police 
Department approached the automobile and searched the 
same, and seized therefrom a number of packages belong¬ 
ing to this defendant. 

3. That the said search and seizure were executed with¬ 
out just cause and without any warrant of any kind or 
character whatsoever. 

4. That the said search and seizure were in violation of 
the constitutional rights of this defendant. 

5. And for other and just reasons which will appear upon 
the hearing of this motion. 

WHELAN & O’CONNELL. 

6 United States Attorney: 

Please take notice that the foregoing Motion will be 
called to the attention of the Court on Saturday, Septem¬ 
ber 27th, A. D. 1930, at 10 o’clock a. m., or as soon there¬ 
after as counsel can be heard. 

WHELAN & O’CONNELL, 
(Signed) By W. B. O’CONNELL. 
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Service of a copy acknowledged this 24th day of Septem¬ 
ber, A. D. 1930. 

(Signed) By WILBUR N. BAUGHMAN, 

Assistant U. S. Attorney. 

7 Affidavit in Support of Motion to Suppress Evidence. 


Distbict or Columbia, ss : 


Gnido Aquilino being first duly sworn on oath deposes 
and says that on Friday, September 19th, 1930, at about 
8:30 a. m., his car was parked in front of 523 Seventh 
Street, Southwest, when one Officer Penington of the Met¬ 
ropolitan Police Force, without just cause and -Without any 
warrant of any kind or character whatsoever, searched the 
said automobile and seized therefrom a number of pack¬ 
ages belonging to this affiant. Affiant further Says that at 
that time the said automobile was lawfully parked and 
standing still, and that the said search and seizure were in 
violation of the constitutional rights of this affiant. 

(Signed) GUIDO AQUILINO. 

Subscribed and sworn to before me this 24th day of Sep¬ 
tember, A. D. 1930. 

(Signed) JOSIE A. GORMAN, 

Notary Public, D. C. 


8 [Endorsed:] Number 335,863. United States v. 

Guido Aquilino. Motion to suppress evidence & affi¬ 
davit. Filed Sep. 24, 1930. F. A. Sebring, Clerk of Police 
Court, D. C. 'Whelan & O’Connell, Attorneys, 610 Colum¬ 
bian Bldg. 
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In the Police Court of the District of 
Holding a United States Branch. 


Columbia, 


No. 335,759. 


United States 


vs. 

Guido Aquilino. 

Answer to Motion to Suppress. 

Now comes, Leo A. Rover, United States Attorney in 
and for the District of Columbia, by Wilbur N. Baughman, 
one of his assistants, and for answer to the Motion to Sup¬ 
press states as follows: 
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1. That he admits the allegations set forth in Paragraph 
1, relative to the defendant’s car being parked, but denies 
that it was parked in front of 523 7th St. S. W., rather than 
521 7th St. S. W. 

2. That he admits that Officer Pennington approached said 
auto and seized therefrom a number of packages, but he 
denies that said auto was searched, but rather that the 
above mentioned packages were in plain view. 

3. That he admits there was no warrant of any kind, but 
denies that said search and seizure were executed without 
just cause. 

4. That he denies that said search and seizure were in 
violation of the constitutional rights of the defendant. 

5. That he states that Para. 5 is not susceptible of an 
answer. 

That he refers to and prays that the affidavit of William 
A. Pennington, attached hereto be read as a part of this 
answer to the Motion. 

LEO A. EOVEE, 

United States Attorney in and 

for the District of Columbia, 
By WILBUE N. BAUGHMAN, 

WILBUE N. BAUGHMAN, 
Assistant United States Attorney. 

10 In the Police Court of the District of Columbia, 
Holding a United States Branch. 

No. 335,863. 

United States 


vs. 

Guido Aquilino. 

Affidavit in Support of Answer to Motion to Suppress. 

I, William A. Pennington, being first duly sworn accord¬ 
ing to law, on oath depose and say as follows: 

That I am a member of the Metropolitan Police; 

That on Sept. 19, 1930, about 8:15 A. M., I saw a Ford 
Sedan, D. C. No. M-8214, on which I had received informa¬ 
tion, being operated by this defendant, drive up and park 
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in front of 521 7tli St., S. W., which I knew to be a bootleg 
joint run by Thomas Horan, as I had on numerous occa¬ 
sions arrested different parties therein for violation of the 
National Prohibition Act; that I saw the bartender of said 
bootleg joint, by the name of Scott, whom I knew to work 
therein, come out and go to the ear, where he was met by 
the defendant, and open the right hand side door of the 
car whereupon I could see several suspicious looking pack¬ 
ages lined up therein; that the bartender Scott and the 
defendant upon seeing me left the car and went into a Sani¬ 
tary Grocery Store nearby, leaving the right Iside door of 
the car open and the packages in plain view!; that there¬ 
upon the three packages containing 12 half gallons of 
liquor were seized and the defendant placed under arrest, 
for violating the prohibition act and for operating the 
above car without a registration card. 

(Signed) WILLIAM A. PENNINGTON. 

WILLIAM A. PENNINGTON. 

Subscribed and sworn to before me this 3rd day of Oct., 
A. D., 1930. 

WILBUR N. BAUGHMAN, 

Asst. V. 8. District Attorney. 

11 [Endorsed:] Copy. No. 335,863. Lfnited States 
vs. Guido Aquilino. Answer & Affidavit to Motion 
to Suppress. Filed Oct. 3, 1930. F. A. Sebring, Clerk 
Police Court, D. C. 


12 In the Police Court of the District of Columbia, 
Holding a U. S. Branch. 


No. 335,863. 
United States 
v. 

Guido Aquilino. 
Motion for a New Trial. 


Now comes the defendant, by his attorney, and moves 
the Court for a new trial in the above-entitled cause, and 
for reasons therefore assigns the following: 
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1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the court erred in instructing the jury. 

4. That the court erred in admitting evidence contrary 
to law. 

5. And for other and just reasons which will appear upon 
the hearing of this motion. 

WHELAN & O’CONNELL, 
(Signed) By HARRY T. WHELAN, 

Attorneys for Defendant. 

To United States Attorney: 

Please take notice that the above motion will be called 
to the attention of the Court on Saturday, November 1st, 
1930, at ten o’clock a. m., or as soon thereafter as counsel 
can be heard. 

(Signed) HARRY T. WHELAN. 

Service acknowledged this 29th day of October, A. D., 
1930. 

(Signed) DAVID A. HART, 

Asst. V. S. Attorney. 

13 [Endorsed:] No. 335,863. United States v. Guido 
Aquilino. Motion for a new trial. Whelan & 

O’Connell, Attorneys, 610 Columbian Bldg. District 6666. 
Filed Oct. 29, 1930. F. A. Sebring, Clerk of Police Court, 
D. C. 

14 Recognisance. 

In the Police Court of the District of Columbia, the 17 Day 
of January, A. D. 1931. 

The United States 
vs. 

Guido Aquilino. 

On Writ of Error to the Court of Appeals of the District of 
Columbia. 

The defendant and J. L. O’Connor, surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia, in the sum of five hundred dollars, lawful money 
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of the United States, to be levied of their and eaph of their 
goods and chattels, land and tenements, upon condition, 
nevertheless, that whereas the said defendant w— on the 
17 day of January, 1931, convicted in the Police Court of 
the District of Columbia of Vio. Prob. Law, and it was 
thereupon adjudged by said Court that said defendant pay 
a fine of five hundred dollars, and, in default to be com¬ 
mitted to the Washington Asylum and Jail for the term of 
ninety days; and whereas the said defendant has taken 
exceptions to the rulings of the Court upon matters of law 
in said trial and having given notice in open court of his 
intention to apply for a writ of error to a justice of the 
Court of Appeals of the District of Columbia: Now, there¬ 
fore, if said defendant shall, in the event of a denial of his 
application for said writ of error, within five days next 
after the expiration of ten days from the date hereof, ap¬ 
pear in the Police Court and abide by and perform its 
judgments in the premises, and in the event of the granting 
of such writ of error he shall appear in the Cpurt of Ap¬ 
peals of the District of Columbia and prosecute! said write 
of error and abide by and perform its judgments in the 
premises, then this recognizance to be void and of no force. 

(Signed) GUIDO AQUILINO. 

J. LOUIS O’CONNOR. 

Jan. 17, Ai D. 1931. 

I certify that the above recognizance was acknowledged in 
open Court the 17 day of January, A. D. 1931; and that the 
sufficiency of said surety was approved by the Judges of 
said Police Court. 

Witness my hand and the seal of said Court) 

[Seal Police Court of District of Columbia.] 

(Signed) W. F. GAWLEli, 

Deputy Clerk, Police Court, 

District of Columbia. 

15 In the Police Court of the District of Columbia, 
17 Day of Jan., A. D. 1931. 

J. L. 0 ’Connor, being duly sworn, says that he is worth, 
over and above all — debts and liabilities, the sum of — 
dollars in unincumbered real estate, situated in 1 the District 
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of Columbia; that a part of the real property so owned by 

— is described as follows:-, and is worth the sum of — 

dollars; that — owns said property in fee simple, free and 
unincumbered by deed of trust, mortgage, judgment, or 
otherwise; that — is not surety nor responsible on sub¬ 
sisting bonds in the Police Court or the Supreme Court of 
the District of Columbia to exceed in the aggregate the 
value of — unincumbered real estate. 

(Signed) J. LOUIS O’CONNOR. 

Witnesses: 


Subscribed and sworn to before me this 17 day of Janu¬ 
ary, A. D. 1931. 

(Signed) W. F. GAWLER, 

Deputy Clerk, Police Court, 

District of Columbia. 

[Endorsed:] No. 335,863. Police Court, District of Co¬ 
lumbia. Recognizance on Writ of Error to the Court of 
Appeals, D. C. The United States vs. Guido Aquilino. 
$500. J. L. O’Connor, Surety. Taken the 17 day of Jan., 
1931. W. F. Gawler, Deputy Clerk, Police Court, D. C. 

16 In the Police Court of the District of Columbia. 

No. 335,863. 

United States 
v. 

Guido Aquilino. 

Bill of Exceptions. 

Be it remembered: That upon the trial of this case on 
the 27th day of October, 1930, before the Honorable Isaac 
R. Hitt, judge presiding, and a jury, in the United States 
Branch of the Police Court of the District of Columbia, 
to maintain the issue on its part joined, the United States 
produced the following evidence, and the following proceed¬ 
ings were had: 
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That on the 20th day of September, 1930, an Information 
was filed against the defendant, Guido Aquilino, by the 
United States, being filed by David A. Hart, Assistant 
United States Attorney, and being prosecuted in the name 
of Leo A. Rover, Attorney for the United States in and for 
the District of Columbia. The information charged the 
defendant in one count, with having violated the National 
Prohibition Act. 

The count in the information charged that the defend¬ 
ant, Guido Aquilino, on the 19th day of September, 1930, 
did, within the District of Columbia, then an<J there un¬ 
lawfully possess certain intoxicating liquors, to-wit, 

17 a liquid compound containing more thin one-half 
of one per cent of alcohol by volume, and being fit 

for use as a beverage, in violation of the National Prohibi¬ 
tion Act. | 

That on the 20th day of September, 1930, the defendant 
entered a plea of not guilty to the charge contained in the 
information and demanded a jury trial. 

That on the 24th day of September, 1930, the defendant 
filed a motion to suppress the use of evidence herein, which 
motion was overruled on the 4th day of October, 1930, by 
Judge Given, to which counsel for the defendant noted an 
exception. 

That on the 27th day of October, 1930, the defendant was 
tried and convicted of the charge contained in Information, 
and counsel for the defendant thereupon gave notice of his 
intention to file a motion for a new trial. 

That on the 1st day of November, 1930, the motion for a 
new trial was filed, and on the 26th day of November, was 
heard and overruled, and the defendant, on the 19th day 
of January, 1931, was sentenced to pay a fine of Five hun¬ 
dred dollars, and in default of the payment of the fine, to 
serve a term of ninety days in the Washington Asylum 
and Jail on the count contained in the Information. Coun¬ 
sel for the defendant noted an exception and gave notice 
of his intention to apply to the Court of Appeal? for a Writ 
of Error. 

The Government called as a witness, one Officer W. A. 
Pennington, who testified substantially as follows: 

18 That a man standing at a street corner on Seventh 
Street, Southwest, in the City of Washington, told 
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witness that he thought a Ford ear, which was pafcred about 
a block away, contained liquor. On cross-examination, the 
witness testified that that was the only time he had seen 
the man; that he did not know his name or whereabouts, nor 
did he take his address on the morning he arrested the de¬ 
fendant. Witness stated that after talking to this man, 
he then walked up the street and saw the defendant get out 
of the car, and that he saw therein suspicious looking pack¬ 
ages. He said he could not tell what was in the packages in 
the car, but merely was suspicious because of the state¬ 
ment made to him by the unknown man, to whom he had 
talked a few moments before. That he did not have a 
search warrant or warrant of arrest for the defendant. 
That he thereupon went into the store, which the defendant 
had entered, and placed him under arrest, and later searched 
the car and found therein six gallons of colored whiskey. 

The Government produced the assistant Chemist for the 
Treasury Department who testified that the whiskey was 
intoxicating and fit for use as a beverage. 

When the whiskey was offered in evidence, counsel for 
defendant renewed his objection to its admissibility, and 
an exception was duly noted. 

And the Court hereby certifies that the foregoing is a 
substance of the evidence upon the questions to which ex¬ 
ceptions were duly noted, upon which the jury rendered a 
verdict of guilty. 

19 The defendant now tenders this, his Bill of Ex¬ 
ceptions herein, and prays that the same be signed 
and sealed, enrolled and made a part of the record in this 
case, nunc pro tunc, this 17 day February, A. D. 1931, which 
is accordingly done. 

■■ (Sig i udfr—- IBAAOIfr j IP Fg;- 

Judge Police Court , D. C. 

Service of copy acknowledged this 23 day of January, 
A. D. 1931. 

WILBUR N. BAUGHMAN, 

Assistant V. S. Attorney. 
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20 In the Police Court of the District of j Columbia, 

Holding a U. S. Branch. 

Number —. 

United States 
v. 

Guido Aquilino. 

i 

Motion to Suppress Use of Evidence .' 

Now comes the defendant in the above-entitled cause, by 
his attorney, and moves the Court to suppress [the use of 
certain alleged liquor now in the possession of the United 
States Attorney and purposed to be used by him as evi¬ 
dence against the defendant in the above-entitled cause, 
and for reasons therefor shows to the Court as follows: 

1. That on the 19th day of September, 1930, at |about 8:30 
o’clock a. m., defendant’s automobile was lawfully parked 
and standing still in front of 523 Seventh Street, South¬ 
west. 

2. That one Officer Penington of the Metropolitan Police 
Department approached the automobile and searched the 
same, and seized therefrom a number of packages belong¬ 
ing to this defendant. 

3. That the said search and seizure were executed with¬ 

out just cause and without any warrant of aiiy kind or 
character whatsoever. j 

4. That the said search and seizure were in violation of 
the constitutional rights of this defendant. 

5. And for other and just reasons which vstill appear 
upon the hearing of this motion. 

(Signed) WHELAN & O’CONNELL. 

21 United States Attorney: 

Please take notice that the .foregoing Motion will be 
called to the attention of the Court on Saturday, September 
27th, A. D. 1930, at 10 o’clock a. m., or as soon thereafter as 
counsel can be heard. 

WHELAN & 0 ’CONNELL, 
By W. B. O’CONNELL. 


(Signed) 
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Service of copy acknowledged this 24 day of September, 
A. D. 1930. 

(Signed) By WILBUR N. BAUGHMAN, 

Assistant U. S. Attorney. 

22 Affidavit in Support of Motion to Suppress Evidence. 
District of Columbia, ss : 

Guido Aquilino being first duly sworn on oath deposes 
and says that on Friday, September 19th, 1930, at abouret 
8:30 a. m., his car was parked in front of 523 Seventh 
Street, Southwest, when one Officer Penington of the Metro¬ 
politan Police Force, without just cause and without any 
warrant of any kind or character whatsoever, searched the 
said automobile and seized therefrom a number of packages 
belonging to this affiant. Affiant further says that at that 
time the said automobile was lawfully parked and standing 
still, and that the said search and seizure were in violation 
of the constitutional rights of this affiant. 

(Signed) GUIDO AQUILINO. 

Subscribed and sworn to before me this 24th day of Sep¬ 
tember, A. D. 1930. 

(Signed) JOSIE A. GORMAN, 

Notary Public, D. C. 

23 [Endorsed:] Original. Number 335,863. United 
States v. Guido Aquilino. Bill of Exceptions. Sub¬ 
mitted Jan. 23, 1931. Whelan & O’Connell, Attorneys, 610 
Columbian Bldg. 

24 In the Police Court of the District of Columbia, 

Holding a United States Branch. 

U. S. No. 335,863. 

United States 


vs. 

Guido Aquilino. 

Amended Bill of Exceptions. 

Be it remembered: That upon the trial of this case on the 
27th day of October, 1930, before the Honorable Isaac R. 
Hitt, judge presiding, and a jury, in the United States 
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Branch of the Police Court of the District of Columbia, to 
maintain the issue on its part joined, the United States pro¬ 
duced the following evidence, and the following proceedings 
were had: 

That on the 20tli day of September, 1930, an Information 
was filed against the defendant, Guido Aquilino, by the 
United States, being filed by David A. Hart, Assistant 
United States Attorney, and being prosecuted in the name 
of Leo A. Rover, Attorney for the United States in and for 
the District of Columbia. The information charged the 
defendant in one count, with having violated the National 
Prohibition Act. 

The count in the information charged that the defendant, 
Guido Aquilino, on the 19th day of September, 1930, did, 
within the District of Columbia, then and there unlawfully 
possess certain intoxicating liquors, to-wit, a liquid 
25 compound containing more than one-half of one per 
cent of alcohol by volume, and being fit for use as a 
beverage, in violation of the National Prohibition Act. 

That on the 20th of September, 1930, the defendant en¬ 
tered a plea of not guilty to the charge contained in the 
information and demanded a jury trial. 

That on the 24th day of September, 1930, the defendant 
filed a motion to suppress the use of evidence herein, which 
motion was overruled on the 4th day of October, 1930, by 
Judge Given to which counsel for the defendant noted an 
exception. 

That on the 27th day of October, 1930, the defendant was 
tried and convicted of the charge contained in Information, 
and counsel for the defendant thereupon gave notice of his 
intention to file a motion for a new trial. 

That on the twenty-ninth day of October, 1930, fhe motion 
for a new trial was filed, and on the 26th day of November, 
was heard and overruled, and the defendant, on the seven¬ 
teenth day of January, 1931, was sentenced to pay a fine of 
Five hundred dollars, and in default of the payment of the 
fine, to serve a term of ninety days in the Washington Asy¬ 
lum and Jail on the count contained in the Information. 
Counsel for the defendant noted an exception and gave no¬ 
tice of his intention to apply to the Court of Appeals for a 
Writ of Error. 
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The Government called as a witness, one Officer W. A. 
Pennington, who testified substantially as follows: 

26 That about 8:15, A. M., September 19th, 1930, 
while standing at the corner of 7th and F Streets, 

Southwest, in the City of Washington, he saw the defend¬ 
ant drive up in front of premises 521 7th Street, South¬ 
west, in a Ford Sedan bearing District of Columbia license 
M-8214, a car which he had been informed was hauling 
liquor to and from the above-named premises, which prem¬ 
ises the witness himself testified he knew to be a “bootleg 
joint”; that as said defendant came to a stop before said 
premises, a white man named Scott, whom the witness tes¬ 
tified he personally knew of his own knowledge to be the 
bar-tender thereof, came out of said premises to the afore¬ 
said car driven by the defendant; that said Scott opened 
the side door of the said car, so that the witness saw two 
packages setting on the rear seat of the car; that upon 
their seeing the witness the defendant and the said Scott 
hurriedly entered a grocery-store nearby, leaving the said 
door of the automobile ajar and the two packages plainly 
in view; that he could plainly see the imprint of six one-half 
gallon jars in one package and three one-half gallon jars 
in the other, without searching the car; that he thereupon 
followed the said defendant, and the said Scott, into the 
grocery store, and after questioning the defendant about 
not having a registration card for the ear, and concerning 
what the defendant had in the car, he placed the defendant 
under arrest for violating the National Prohibition Act. 

The Government produced the assistant Chemist for the 
Treasury Department who testified that the whiskey was 
intoxicating and fit for use as a beverage. 

When the whiskey was offered in evidence, counsel for 
defendant renewed his objection to its admissability, and 
an exception was duly noted. 

And the Court hereby certifies that the foregoing is a 
substance of the evidence upon the questions to which ex¬ 
ceptions were duly noted, upon which the jury rendered 
a verdict of guilty. 

27 The plaintiff now tenders this Amended Bill of 
Exceptions herein, and prays that the same be signed 

and sealed, enrolled and made a part of the record in this 
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case, nunc pro tune, this ITtli day of February, 1 A. D., 1931, 
which is accordingly done. 

ISAAC E. HITT, 

Judge. 

28 [Endorsed:] Copy. No. 335,863. United States 
vs. Guido Aquilino. Amended bill of' exceptions. 

Filed Feby. 11, 1931. Original Bill submitted January 23, 
1931. Bill of Exceptions settled, signed, sealed & filed 
Feby. 17, 1931. 

29 In the Police Court of the District of Columbia, 

Holding a United States Branch. 

No. 335,863. 

United States j 

v. 

Guido Aquilino. 

Objections to Amended Bill of Exceptions. 

Comes now the defendant, by his attorney, arid files this, 
his objections to the proposed Amended Billj of Excep¬ 
tions filed herein, and for reasons therefore assigns the 
following: 

1. That the said proposed Amended Bill of Exceptions 
does not comply with the rules of the court relative to the 
preparation of bills of exceptions. 

2. That the said proposed Amended Bill of Exceptions 
is not an accurate statement of the record in this ease. 

3. That the said proposed Amended Bill of Exceptions 

contains matters and things which were not in the testi¬ 
mony in this case. i 

4. That the said proposed Amended Bill of Exceptions 
fails to contain material and important matters which were 

in evidence in this case. 

30 5. That the said proposed Amended Bill of Ex¬ 
ceptions does not properly state the record in this 

case. j 

Respectfully submitted, ! 

WHELAN & O’CONNELL, 
(Signed) By W. B. O’CONNELL, 

Attorneys for Defendant. 


i 
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To United States Attorney: 

Please take notice that the foregoing objections to the 
proposed Amended Bill of Exceptions .filed herein will be 
heard on Saturday, February 14th, A. D. 1931. 

(Signed) W. B. O’CONNELL. 

Copy received February 11, 1931. 

(Signed) WILBUR N. BAUGHMAN, 

Assistant United States Att’y. 

31 [Endorsed:] Copy. U. S. No. 335,863. United 
States v. Guido Aquilino. Objections to proposed 

amended bill of ex. Whelan & O’Connell, Attorneys, 610 
Columbian Bldg., District 6666. Filed Feby. 11, 1931. F. 
A. Sebring, Clerk Police Court, D. C. 

32 In the Police Court of the District of Columbia, 

Holding a U. S. Branch. 

No. 335,863. 

United States 
v. 

Guido Aquilino. 

Assignment of Errors. 

Now comes the defendant and assigns as errors com¬ 
mitted by the trial court herein, the following: 

1. Overruling Motion to Suppress. 

2. Refusal of Court to allow defendant to offer proof 
relative to illegality of search and seizure. 

3. Admitting evidence to go before jury which was im¬ 
properly and illegally seized. 

4. In overruling defendant’s motion for a new trial. 

5. In denying defendant’s objections to proposed 
Amended Bill of Exceptions. 

6. In signing Bill of Exceptions submitted by United 
States Attorney. 

WHELAN & O’CONNELL, 
By W. B. O’CONNELL, 

Attorneys for Defendant. 



GUIDO AQUILINO VS. UNITED STATES. 


21 


33 [Endorsed:] Copy. No. 335,863. United States 
v. Guido Aquilino. Assignment of errors. Whelan 

& 0 ’Connell, Attorneys. Filed March 21, 19311 F. A. Se- 
bring, Clerk Police Court, D. C. 

34 In the Police Court of the District of Columbia, 

Holding a U. S. Branch. j 

i 

No. 335,863. 

United States 

i 

V. 

Guido Aquilino. 

Designation of Record. 

The Clerk will please make up the record fof the Court 
of Appeals, to consist of the following: 

1. Information. 

2. Plea. 

3. Motion to Suppress. 

4. Answer to Motion to Suppress. j 

5. Finding of Court on Motion to Suppress. 

6. Verdict of jury. 

7. Motion for New Trial. 

8. Order overruling motion for new trial,; exception 
thereto. 

9. Sentence. 

10. Appeal noted. j 

11. Bill of Exceptions submitted. | 

12. Amended Bill of Exceptions. 

13. Defendant’s objections to Amended Bill of Excep¬ 
tions. 

14. Assignment of Errors. 

15. This Designation of Record. 

WHELAN & O’CONNELL, 
By W. B. O’CONNELL, 

Attorneys for Defendant. 

35 [Endorsed:] Copy. No. 335,863. United States 
v. Guido Aquilino. Designation of Record! Whelan 

& O’Connell, Attorneys. Filed March 21, 1931. IF. A. Se- 
bring, Clerk Police Court, D. C. j 
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36 United States of America, ss: 

The President of the United States to the Honorable Isaac 

E. Hitt, Judge of the Police Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States, Plaintiff, 
and Guido Aquilino, Defendant, U. S. No. 335,863, a mani¬ 
fest error hath happened, to the great damage of the said 
Defendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
15 days from the date hereof, that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to correct that 
error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 21st day of March, in the 
year of our Lord one thousand nine hundred and thirty-one. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

WILLIAM HITZ, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

37 [Endorsed:] Received March 21, 1931. F. A. Se- 
bring, Clerk Police Court, D. C. 
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38 In the Police Court of the District of Columbia. 

United States of Amebica, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court! of the Dis¬ 
trict of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 24, inclusive, to be; true copies 
of originals in cause No. 335,863 wherein the United States 
is plaintiff and Guido Aquilino defendant, as the same re¬ 
main upon the files and records of said Court, 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 26" day of March, A. D. 1931. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Dist. of Colubia. 

Endorsed on cover: District of Columbia Police Court. 
No. 5374. Guido Aquilino, plaintiff in error,: vs. United 
States. Court of Appeals, District of Columbia. Filed 
Mar. 26,1931. Henry W. Hodges, Clerk. 
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APPEAL FROM THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 

On the 19th day of September, 1930, the appellant, 
Guido Aquilino, who is the defendant below and who 
will be called the defendant herein, was arrested by an 
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officer of the Metropolitan Police Department of the 
City of Washington, District of Columbia, and charged 
with a violation of the National Prohibition Act, in 
that he did possess intoxicating liquor. On that par¬ 
ticular day the defendant drove his automobile in the 
vicinity of 523 Seventh Street, Southwest, where he 
stopped it and parked it; that after he stopped his 
car he got out of it and went into a grocery store there, 
and when he came out of the grocery store he was 
placed under arrest by the officer. The officer testi¬ 
fied that after the defendant got out of his car, he could 
see two packages on the inside of the car, which he said 
had the imprint of six half-gallon jars; that upon see¬ 
ing these packages, he placed the defendant under ar¬ 
rest, and went back to the car and opened the packages 
and found that they contained liquor. That he there¬ 
upon seized the car and the liquor. 

On the 20th day of September, 1930, the defendant 
was arrainged in the Police Court of the District of 
Columbia. On the 24th day of September, 1930, the 
defendant filed a motion to suppress the evidence on 
the ground that it had been illegally seized. On the 
4th day of October, 1930, this motion came on for hear¬ 
ing before Judge Ralph Given. That before hearing 
the witnesses on behalf of the defendant, the Judge 
heard the testimony of the police officer who made the 
arrest, and when the police officer had completed his 
testimony, the Court overruled the motion to suppress 
and refused to hear any of the witnesses of the de- 
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fendant who were in Court, ready to testify, and whose 
testimony was tendered by the defendant for the pur¬ 
pose of establishing the fact that there was nio prob¬ 
able cause for his arrest or for the search and | seizure 
of his automobile. The Court thereupon stated that 
this matter could be taken up at the time of trial, to 
which action an exception was duly noted. The de¬ 
fendant thereupon, through his counsel, requested that 
the exception be noted on the record and that the rec¬ 
ord show the action of the Judge in overruling the mo¬ 
tion to suppress without hearing any testimony on be¬ 
half of the defendant. j 

On the 27th day of October, 1930, the defendant was 
called for trial, and the only testimony offered was 
the testimony of the police officer and the Government 
Chemist. The police officer testified that he had in¬ 
formation that someone was bringing liquor to a place 
on Seventh Street, Southwest, which he knew to be a 
bootleg place. He further testified that he was stand¬ 
ing on a comer at Seventh Street, Southwestern the 
City of Washington, on the day in question, where he 
was told by a man that he thought a Ford car parked 
about a block away contained liquor; that he thereupon 
walked down towards the car and saw the defendant 
get out of the ear, and that he was able, at that time, 
to see therein packages which he called suspicious; 
that he could not tell what was in the packages; that 
he was suspicious of them by reason of the fact that 
the man, who was unknown to him, had told him about 
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it. The officer further testified that he did not know 
the man nor the defendant, and that he did not know 
what was in the car; that he did not have a search 
warrant or warrant of arrest for the defendant, but 
that he placed him under arrest. At this point, the 
defendant, through his counsel, moved the Court to 
grant him an opportunity to produce witnesses for the 
purpose of determining whether or not there was 
probable cause for the search of the automobile be¬ 
longing to the defendant. The Court thereupon over¬ 
ruled this motion on the ground that it had already 
been passed upon in the preliminary motion to sup¬ 
press, which had been filed, heard, and overruled. 
Thereupon, over objection of the defendant the officer 
was permitted to testify that he searched the car and 
seized the packages and found therein intoxicating 
liquor. Counsel for the defendant moved to strike the 
testimony and suppress the evidence on the ground 
that there was no probable cause for the arrest of the 
defendant and the search and seizure of his automobile, 
and for the further ground that the Court should have 
heard any testimony tendered by the defendant rela¬ 
tive to the probable cause for the search and seizure. 
These motions were overruled and exception noted. 

The Government thereupon called the Assistant 
Chemist for the Treasury Department, who testified 
as to the alcoholic content of the liquor. 

The Government thereupon closed its case and the 
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defendant also rested, and the jury found the defend- 
ant guilty. 

On the 1st day of November, 1930, a motion for a 
new trial was filed and continued from day:to day 
until the 26th day of November, 1930, when it was 
overruled. On the 17th day of January, 1931, the de¬ 
fendant was sentenced to pay a fine of Five Hundred 
($500.00) dollars, and in default of the payment of 
the fine to serve a term in jail of ninety days, j Coun¬ 
sel thereupon gave notice of his intention to apply to 
the Court of Appeals for a Writ of Error, and pre¬ 
pared and submitted his Bill of Exceptions on the 25th 
day of January, 1931. 

On the 11th day of February, 1931, the United States 
Attorney filed what he called an amended bill of ex¬ 
ceptions, to which bill of exceptions the defendant ob¬ 
jected, for the reason that the United States Attorney 
did not comply with the rules of court in that it did 
not purport to amend the bill of exceptions, which the 
defendant had submitted, in any way. That the said 
proposed amended bill of exceptions was not Ian ac¬ 
curate statement of the record in the case in that it 
omitted certain matters that were a part of the case 
and contained other matters that were not in the case 
at all. The court thereupon set the hearing on (he bill 
of exceptions, the amended bill of exceptions, ahd the 
objections thereto, on the 14th day of February* 1931, 
and arbitrarily, and without any hearing signed (he bill 
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of exceptions which had been prepared by the United 
States Attorney, over the objection of the defendant, 
to which an exception was taken. As a result thereof, 
there appears from the Transcript of the Record two 
separate and distinct bills of exceptions, both of which 
purport to have been signed by the presiding judge. 


COURT ERRED IN OVERRULING MOTION TO 
SUPPRESS 

For the purpose of clarity, the first three assign¬ 
ments of error will be discussed under this heading. 
It is respectfully contended that the action of the trial 
court, in overruling the motion to suppress, without 
afforfling the defendant the right to call his witnesses 
who were then in court and ready to testify in his be¬ 
half, was a deprivation of a most substantial right. 
The Court summarily overruled the motion, stating at 
the time that the whole matter could be gone into when 
the ease came on for trial. This, in no way, rectified 
the error of the Court in refusing to hear the testi¬ 
mony, for when the case came on for trial the trial 
judge likewise fell into error in denying the defendant 
the right to go into the matter of the legality of the 
search and seizure, on the ground that the matter had 
been fully gone into and disposed of by another judge. 
The refusal of the trial judge to grant the defendant a 
hearing on his motion during the trial of the case is 
contrary to the case of Gouled vs. United States, 255 
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U. S. 298, where the Supreme Court of the United 
States, through Mr. Justice Clark, said: 

“It is plain that the trial court acted upon 
the rule, widely adopted, that courts in crim¬ 
inal trials will not pause to determine how the 
possession of evidence tendered has been! ob¬ 
tained. While this is a rule of great practical 
importance, yet, after all, it is only a rule of 
procedure, and therefore it is not to be applied 
as a hard-and-fast formula to every case; re¬ 
gardless of its special circumstances. We 
think, rather, that it is a rule to be used tb se¬ 
cure the ends of justice under the circum¬ 
stances presented by each ease; and where, 
in the progress of a trial, it becomes prob¬ 
able that there has been an unconstitutional 
seizure of papers, it is the duty of the trial 
court to entertain an objection to their ad¬ 
mission, or a motion for their exclusion, and 
to consider and decide the question as then 
presented, even where a motion to return the 
papers may have been denied before trial. A 
rule of practice must not be allowed for any 
technical reason to prevail over a constitu¬ 
tional right. 

“In the case we are considering, the certi¬ 
ficate shows that a motion to return the 
papers, seized under the search warrants, was 
made before the trial and was denied; and 
that, on the trial of the case before another 
judge, this ruling was treated as conclusive, 
although, as we have seen, in the progress of 
the trial it must have become apparent that 
the papers had been unconstitutionally seized. 

The constitutional objection having been re¬ 
newed, under the circumstances, the cburt 
should have inquired as to the origin ofj the 
possession of the papers when they were of¬ 
fered in evidence against the defendant. *’ 
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It is further urged that the court erred in permitting 
the evidence to go before the jury when the testimony 
on the part of the Government witnesses fails to show 
any probable cause for the arrest of the defendant or 
for the seizure of evidence thereafter made. The of¬ 
ficer, at best, was acting upon mere suspicion. He did 
not see any violation of law being committed in his 
presence, nor did he have any warrant of arrest or 
search warrant, but he merely had information, the 
source of whieh and the unreliability of which was 
never disclosed, and it is clear that he acted merely 
upon this information. The fact that he saw wrapped 
up in a package what he thought to be half-gallon jars, 
would not of itself give him the right to make the 
arrest. The arrest, having been made merely on sus¬ 
picion, and the search and seizure made as an incident 
to the arrest, was illegal and the evidence should have 
been suppressed. 


In the case of Bolt v. United States, 55 App. D. C. 
120, the Court Appeals, through Mr. Justice Robb, 
said: 


“Where, as here, a citizen has conducted 
himself in a peaceable and orderly manner, it 
is not for police officers to assume guilt, and 
without a warrant make an arrest and search, 
and seize a weapon. Since the statement of 
the unidentified man was inadmissible, as al¬ 
ready found, it could not have justified the 
arrest, and no other circumstance even tended 
to afford such justification. While the offi- 
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eers testified that their information was that 
plaintiff in error and English intended to hold 
up a store at Seventh and F Streets, the undis¬ 
puted fact is that the arrest was made j as 
plaintiff in error was about to board a cap at 
Eighth and F Streets. There was no justi¬ 
fication whatever, therefore, for the arrest, 
and likewise none for search. ” 


COURT ERRED IN SIGNING THE BILL OF EXCEP¬ 
TIONS PREPARED BY UNITED STATES 
ATTORNEY 

While it is conceded that the court has a broad dis¬ 
cretion in settling and signing bills of exceptions, it 
is urged that the bills of exceptions submitted by the 
defendant should have been objected to or that amend¬ 
ments to this bill should have been filed by the United 
States Attorney. 


The Eules of the Police Court of the District of Co¬ 
lumbia, under the heading Appeals, provides as fol¬ 
lows: 


“To entitle a party to apply for a writ! of 
error he shall cause note of his intention toj be 
made at the time of a ruling by the court; and 
he shall within five days after final judgment 
present to the Court a bill of exceptions prop¬ 
erly prepared to present the ruling excepted 
to, and which bill of exceptions, if properly 
prepared or after correction by the Judge, 
shall be signed by the Judge within ten days 
after the same had been presented to him, 
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unless the time is extended by order of the 
Judge before the ten days have expired, and 
the Judge shall file the same in the cause im¬ 
mediately after signing the same.” 


As 'will be seen by the above rule there is no pro¬ 
vision in the rule permitting the United States At¬ 
torney to prepare and submit in its entirety a new or 
amended bill of exceptions without, in any way, ob¬ 
jecting to or filing amendments to the bill of excep¬ 
tions properly submitted under the rules by the de¬ 
fendant ; and it is urged that the court in signing this 
bill of exceptions without any objections before it to 
the bill of exceptions submitted by the defendant and 
the overruling of the objections filed on behalf of the 
defendant to the bill presented or submitted by the 
United States Attorney, was an abuse of the discretion 
which the court ordinarily had, and indirectly de¬ 
prived the defendant of getting a true and accurate 
record before this court. 

Eespectfully submitted, 

Louis L. Whitestone, 

William B. O’Connell, 

Hakky T. Whelan, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 
Columbia 

Octobek Teem, 1931 
No. 5374 

Guido Aquilino, appellant 

v. ' j 

U nited States of America, appellee 

_ . i 

BRIEF FOR APPELLEE 

■ j 

PREFATORY STATEMENT 

This case presents these questions: 

I. Can the judge in his discretion overrule de¬ 
fendant’s preliminary motion to suppress evidence 
upon ex parte affidavits alone, or affidavits plus 
testimony of the arresting officer, and without hear¬ 
ing other testimony offered by the defense ? 

II. Must the trial judge, against his discretion, 
pause in the trial of a case to hear the renewal of 
defendant’s preliminary motion to suppress I evi¬ 
dence already denied by another judge, when the 
testimony at the trial and the grounds for the sec¬ 
ond motion, which are all before the Court, j are 
the same as at the preliminary hearing, and have 
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not made it become probable that there has been 
an unconstitutional seizure ? 

III. Does it constitute probable cause for search, 
of a car when (1) The car, known by information 
to the police officer to be engaged in delivering 
illicit liquor to certain premises which are person¬ 
ally known to the officer to be a “bootleg joint,” 
is seen by the officer to stop in front of said 
premises; and 

(2) A man, personally known to said officer to be 
the bartender of said ‘ ‘bootleg joint,” is seen by the 
officer to come out of said premises and open the 
rear door of said car, exposing certain packages 
within the car which appear to the said police offi¬ 
cer, by imprints visible on the surfaces of same, to 
contain half-gallon jars such as are usually em¬ 
ployed in the transportation of illicit liquor; and 

(3) Upon seeing said police officer, both men im¬ 
mediately leave the said car—door open and pack¬ 
ages plainly exposed to view—and hurry into a 
near-by grocery store? 

IV. Is the trial judge constrained to sign the Bill 
-of Exceptions submitted by appellant; or, when 
necessary in order to get a correct bill before the 
appellate court, may he, within his discretion, sign 
a bill which he has requested the other party to 
prepare ? 

STATEMENT OF THE CASE 

The information, charging the defendant with il¬ 
legal possession of intoxicating liquor, under the! 
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National Prohibition Act, was filed, and the de¬ 
fendant arraigned thereon, on September 20, 1930. 
The defendant demanded a jury trial, and gave 
bond for his release. 

A motion to suppress the use of evidence seized 
as hereinafter described was filed on September 24, 
1930, and heard and overruled by the Judge Ion the 
fourth day of October. Upon the hearing bf this 
motion the Judge asked to hear the arresting of¬ 
ficer’s testimony, and then overruled the motion 
without hearing testimony offered by the defense, 
declaring that the affidavits and the testimony of 
the affiant officer were sufficient to convince him 
that there was probable cause for the seizure 1 . The 
Court did not, as stated in appellant’s brief (p. 6), 
say that the matter could be gone into at the trial, 
but, rather, said that he was satisfied from the affi¬ 
davits and the officer’s testimony, and that the mo¬ 
tion was definitely overruled. The defendant! noted 
an exception to this action of the Court. 

The case was tried before a different judge, the 
Honorable Isaac R. Hitt, and a jury, on the twenty- 
seventh day of October; and the defendant was 
found guilty as charged. Upon the trial of the 
case, after the testimony was all in and when the 
seizure was offered in evidence, the defendant 
again moved the Court to suppress the use of the 
evidence, and the Court refused to halt the! trial 
to hear a renewal of the said motion, as no new 
facts had arisen since the hearing of the prelimi- 
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nary motion, on the ground that the question of 
probable cause and legality of the search had al¬ 
ready been heard on those facts by the other judge, 
and he would accept that finding and not rehear 
the motion. The defendant again noted an excep¬ 
tion; and on the twenty-ninth day of October he 
filed a motion for a new trial, which was overruled 
on the twenty-sixth day of November, 1930. The 
defendant was sentenced on the seventeenth day of 
January, 1931, to pay a fine of five hundred dol¬ 
lars, and in default to be committed to the Wash¬ 
ington Asylum and Jail for the term of ninety 
days. 

On the twenty-third day of January, 1931, the 
defendant submitted a Bill of Exceptions which 
the trial judge refused to sign; and on the seven¬ 
teenth day of February the judge signed an 
Amended Bill of Exceptions which had been pre¬ 
pared at his request by the Assistant United States 
Attorney who had tried the case. The Writ of 
Error was allowed on; the twenty-first of March, 
1931. The transcript of the record which was 
prepared by the Clerk of Police Court and sent to 
the Court of Appeals erroneously showed (T. 19), 
at first, that both bills had been signed by the trial 
judge; but that error was corrected by the Court 
of Appeals, as of September 10, 1931, on motion 
filed by the prosecuting attorney and consented to 
by appellant’s counsel. Allusion made in appel¬ 
lant’s brief (p. 6) to the fact that both bills ap- 
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peared by the record to have been signed by the 
judge is now incorrect, in view of the above 
correction. 

THE FACTS 

At about 8.15, a. m., on September 19, 1930, one 
William A. Pennington, a private in the Metro¬ 
politan Police Department, while standing on the 
corner of Seventh and P Streets, Southwest, in the 
District of Columbia, saw the defendant, Guido 
Aquilino, drive up and stop in front of premises 
521 Seventh Street, Southwest, in a Ford Sedan 
automobile, bearing District of Columbia j license 
numbered M-8214, which car Officer Pennington 
had been informed was engaged in transporting 
illicit liquor to and from above premises, j Officer 
Pennington knew at that time of his own personal 
knowledge, and so testified at the trial, that said 
premises were used as a “bootleg joint,” having 
personally participated in several raids bn the 
premises, and he personally knew that a certain 
white man named “Scott” worked there as the bar¬ 
tender. As Officer Pennington walked in the di¬ 
rection of the said car, Scott, the bartender, came 
out of said premises and opened the right rear door 
of the car, exposing to the view of the officer two 
packages in the rear seat thereof which appeared 
to the officer because of imprints on the surfaces 
of the packages to contain half-gallon fruit jars, 
of the type generally used in this locality for the 
illegal transportation of liquor. Officer Pehning- 
ton thereupon approached the said car; and upon 
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their seeing him, the defendant and the bartender 
Scott hurried into a nearby grocery store, leaving 
the door of the car open, and the packages exposed 
to the view of the officer. Officer Pennington testi¬ 
fied at the trial that he could plainly see the im¬ 
prints of six half-gallon jars in the one package 
and three in the other; and, without searching the 
car, that he entered the grocery store and ques¬ 
tioned the defendant. Defendant had no regis¬ 
tration card for the car, and the officer placed him 
under arrest, charging him with failure to exhibit 
registration card and illegal possession of the in¬ 
toxicating liquor, which was later taken from the 
car. 

ARGUMENT 

I 

Can the judge in his discretion overrule defendant’s 
preliminary motion to suppress evidence upon ex parte 
affidavits alone, or affidavits plus testimony of the 
arresting officer, and without hearing other testimony 
offered by the defense? 

On this point the Court is urged to read these 
excerpts from the following opinions: 

First, as to the power of the judge to call in cer¬ 
tain affiants whom he wishes to cross-examine, and 
refuse others whom he does not: 

A party is not entitled, as a matter of 
right, to have a motion involving an issue of 
fact heard and tried on the oral testimony 
of witnesses. Ordinarily no oral testimony 
should be received on the hearing of a mo¬ 
tion, but the trial court, in the exercise of a 
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sound discretion, may permit the trial of an 
issue of fact, involved in a motion, j on oral 
testimony, as if the issue had been raised by 
the pleadings, or it may on its own! motion 
direct a reference to ascertain anc| report 
the facts. State v. Egan, 62 Minn.! 280; 14 
Am. & Eng. Enc. 148. This discretion of 
the trial court should be exercised! only in 
exceptional cases; for if parties were per¬ 
mitted, as a matter of course, to have every 
issue of fact in every action tried |on oral 
testimony, and to require the formalities of 
a final trial of an action on its merits to be 
observed, it would result in vexaeious and 
burdensome delays, and in many cases in a 
miscarriage of justice. On the other hand, 
the power of the court, in its discretion, in 
exceptional cases, to receive oral testimony 
on the hearing of a motion, and to require a 
party who has made an affidavit in the pro¬ 
ceeding to appear for cross-examination, is 
not only wholesome, but in some cases abso¬ 
lutely essential to prevent the circumvention 
of justice. Strom v. Raihvay, 81 Mijnn. 346. 


And, second, as to the discretion of the judge 
in the conduct of such hearings: 

The conduct of hearings on motions is 
largely within the judicial discretion of the 
trial judge. He may require a motion in¬ 
volving an issue of fact to be heard upon 
affidavits only, and his ruling will: not be 
set aside unless it is clear that in the par¬ 
ticular case he abused his discretion. 
* * * He may cause persons who have 
made ex parte affidavits in support of a mo- 
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tion to be brought before him and examined 
orally with respect to statements made in 
their affidavits and how they came to give 
them, for the purpose of testing their knowl¬ 
edge and credibility. Goodwin v. Blanch¬ 
ard, 73 N. H. 550. 

The Government wishes, again here, to deny the 
allegation in appellant’s brief (p. 6), that the 
judge, in refusing to hear other testimony at the 
hearing, stated “that the whole matter could be 
gone into when the case i came on for trial.” The 
. appellee wishes to inform the Court that attorneys 
for both sides interviewed the Judge together rel¬ 
ative to this matter, and he stated, “I said that I 
was satisfied, and that the motion was definitely 
overruled.” 

Appellee respectfully submits that it was within 
the discretion of the Court to examine whom it 
pleased, or rely upon the ex parte affidavits alone; 
and that, accordingly, the Court did not err in over¬ 
ruling appellant’s motion. 

II 


Must the trial judge, against his discretion, pause in the 
trial of a case to hear the renewal of defendant’s 
preliminary motion to suppress evidence already 
denied by another judge, when the testimony at the 
trial and the grounds for the second motion, which are 
all before the Court, are the same as at the preliminary 
hearing, and have not made it “ become probable that 
there has been an unconstitutional seizure ”? 

The general rule concerning renewal of motioj 
appears to be as follows: 



9 


Notwithstanding the decision of a motion 
may not operate strictly as res judicata, it 
will ordinarily be considered as conclusive 
to the extent of barring the renewal of the 
same or a similar motion, once denied on the 
merits, based on the same or similar [facts 
either before the same or before a different 
judge, unless leave of court is obtained to 
present the same matter again, the renewal 
of such motion being not of right, but merely 
a matter of grace, which, as repeatedly [said, 
should be “rarely” or “sparingly” granted. 
42 C. J., Motions and Orders, sec. 177. \ 

An application for leave to renew a motion, 
which has been denied, is generally addressed 
to the discretion of the court, and unless the 
contrary appears this discretion will be pre¬ 
sumed to have been properly exercised, and 
will not be interfered with or reviewed upon 
appeal or otherwise, except in cases of pal¬ 
pable abuse. 42 C. J., Motions and Orders, 
sec. 190. 


The rule is also stated in the following case: i 

A motion once made and denied, except for 
informality in the papers or proceedings, can 
not be renewed before any other court or 
officer, except a higher tribunal, save where 
liberty is given by the court or officer refus¬ 
ing the motion to renew the same. * [ * * 
As the second motion presented no grounds- 
which were not before the Court on thO first 
motion, the Court did not abuse its discretion 
in refusing to consider it. Mission Film 
Corp. v. Chadwick Pictures Corp., 207 CaL 
386. 
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Mobile Gas Co. v. Patterson, et at., 288 Fed. 
884. 

A. B. Dick Co. v. Wiehelman, 109 Fed. 81. 

Johnston v. Brown, 115 Cal. 694. 

Johnson v. Machinery Co., 104 Miss. 217. 

In view of these authorities, it is respectfully 
submitted that the trial court did not err in refus¬ 
ing a renewal of the defendant’s motion, since a 
review of the record and appellant’s brief does not 
show that any new facts upon which to predicate a 
renewal arose—or further that any unconstitution¬ 
ality had become probable on the trial. Conse¬ 
quently, the appellee respectfully contends that the 
Gouled case, cited in appellant’s brief (p. 7), is not 
applicable to the present case. For the Gouled case 
states: 

* * * where, in the progress of a trial, 
it becomes probable that there has been an 
unconstitutional seizure of papers it is the 
duty of the trial court to entertain an objec¬ 
tion to their admission, * * * (Appel¬ 
lant’s brief, p. 7.) 

For the appellant’s brief nowhere states any new 
facts upon which to base the renewal, as, indeed, no 
new facts were presented; as was the case in the 
Gouled case —and does not further show an uncon¬ 
stitutional seizure which would require the judge 
to grant leave to renew in this ease. 

In support of the above contention that there was 
no unconstitutional seizure, and that in the instant 
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case there was probable eause for the search and 
seizure, the appellee respectfully invites the atten¬ 
tion of the Court to the discussion of Question III 
as being conclusive on the question of probable 
cause in this particular case. 

Ill 

Does it constitute probable cause for search of a car 
when— 


(1) The car, known by information to the, police 
officer to be engaged in delivering illicit liquor to 
certain premises which are personally known to the 
officer to be a “bootleg joint,” is seen by the officer 
to stop in front of said premises; and 

(2) A man, personally known to said officer to 
be the bartender of said “bootleg joint,” is seen by 
the officer to come out of said premises and open 
the rear door of said car, exposing certain packages 
within the car which appear to the said police offi¬ 
cer, by imprints visible on the surfaces of same, to 
contain half-gallon jars such as are usually em¬ 
ployed in the transportation of illicit liquor; and 

(3) Upon seeing said police officer, both men 
immediately lea/ve the said car—door open and 
packages plainly exposed to view—and hurry into 
a near-by grocery store9 

The leading ease on this point is Car toll v. 
United States, 267 U. S. 132, which this Court fol¬ 
lowed in deciding the Cassidy case, 59 W.! L. R. 
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365. In the Carroll case, it will be remembered, 
the officers had good reason to believe the defend¬ 
ants to be so-called “bootleggers”; they also knew 
the ear which defendants were supposed to be 
using in plying their illegal trade, and the general 
direction of their source of supply; but further 
than this they had no definite knowledge of said 
defendants’ activities. Upon being passed on the 
road by defendants, the officers recognized both de¬ 
fendants and their car, and gave chase to them, 
overtaking and stopping them, and, upon search, 
finding a large quantity of liquor in their car. 
This, in the Carroll case, was considered a lawful 
search upon probable cause. At page 162 of the 
opinion, it reads: 

In the light of these authorities, and what 
is shown by this record, it is clear the officers 
here had justification for the search and 
seizure. That is to say that the facts and 
circumstances within their knowledge and 
of what they had reasonable trustworthy in¬ 
formation were sufficient in themselves to 
warrant a man of reasonable caution in the 
belief that intoxicating liquor was being 
transported in the automobile which they 
stopped and searched. 

Ih the Carroll case there is no evidence of suspi¬ 
cious packages within the car having been within 
the view of the officers; or of the car having driven 
up to a well-known “joint” where the car in ques- 
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tion was reported to the officers to be making de¬ 
liveries of illicit liquor, and been met there by the 
bartender of the “joint,” who opened the door of 
the car as though to take the packages; or of the 
flight of the occupants of the car upon their seeing 
the officers. All these facts and circumstances are 
present in the instant case; and it is submitted that 
upon the authority of the Carroll case alone the con¬ 
stitutionality of this search should be upheld] 

The facts here are also quite parallel to those of 
Cassidy v. United States, 59 W. L. B. 365, jwhere 
the car reputed to be used by the defendant ,in his 
deliveries was found parked at the entrance of 
the building where he was reputed to deliver the 
most of his wares; and the defendant was seen from 
across the street to take out of a space behind the 
seat a package which resembled a pint bottle, and 
place it in his pocket, and start up toward the en¬ 
trance of said building. This Court held in that 
case that there was probable cause for the search 
of defendant’s car. 

In Boyd v. United States, 286 Fed. 930, it was 
held, under similar circumstances, that: 

It is not a search in any legal or colloquial 
sense for an officer to look into automobile 
standing on the roadside. In no view of the 
law could it be considered an unreasonable 
search. Discovery of whiskey by 1 that 
means, and the seizure of the whiskey and 
the car, were authorized by section 26 qf the 
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statute (National Prohibition Act) and evi- 
dence of the discovery was competent. 

Concerning suspicious looking packages of un¬ 
certain contents, United States v. Hilsinger, 284 
Fed. 589, laid down the following principle: 

The question whether the officer must have 
direct knowledge of the contents of the pack¬ 
age in transit is an interesting one. He 
never, by looking at the outside of a box, 
barrel, or bottle, can actually know what is 
inside of it. He may have good cause to 
believe from the label or from the looks of 
it, from reliable information, or from the 
situation and circumstances, but he never 
can know what is inside of it; and if there 
must be a search warrant issued upon direct 
evidence of the alcoholic content of the ves¬ 
sel, first-handed evidence, it can never be 
seized, or practically so. A similar question 
has often arisen with regard to the carrying 
of concealed weapons, whether the officer 
must have first-hand knowledge that one has 
a concealed weapon before he can arrest him 
for carrying it. It has been held that an 
officer has a right, upon reasonable and prob¬ 
able cause, upon such information as would 
lead one having due regard to the rights of 
others to act, to arrest and search for carry¬ 
ing concealed weapons. 

The latest opinion of the United States Supreme 
Court on the question of probable cause to search 
an automobile, Eusty v. United States, 282 U. S. 
694, gives us this definition: 
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To show probable cause it is not necessary 
that the arresting officer should have had 
before him legal evidence of the suspected 
illegal act. Dumbra v. United States, 268 
U. S. 435,441; Carroll v. United States, 267 
U. S. 132. It is enough if the apparent facts 
which have come to his attention are j suf¬ 
ficient, in the circumstances, to lead a reason¬ 
ably discreet and prudent person to believe 
that liquor is illegally possessed in the auto¬ 
mobile to be searched. See Dumbra v. 
United States, Supra; Stacey v. Emery, 97 
U. S. 642, 645. 


In support of his contention that there was not 
probable cause for the arrest of the defendant,!and 
the seizure of the evidence herein, and that the 
Court erred in permitting the evidence to go before 
the jury under such circumstances (appellant's 
brief, p. 8), appellant cites Bolt v. United States, 
55 App. D. C. 120. In the course of the opinion 


in the Bolt case, this Court refers to the ease of 
Hester v. United States, 265 U. S. 57, which is very 
similar to our own case. In the Hester case, as in 
the present case, the acts of the defendants dis¬ 
closed the evidence, which under the circumstances 
confirmed the information received by the officer, 
and led him, after the defendants had abandoned 
it upon seeing the officer, to examine said evidence. 
In the Hester case the Court held that this consti¬ 
tuted no seizure in the sense of the law. In the 


Bolt case, referred to above, the police officers acted 
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wholly upon hearsay evidence, which was not ad¬ 
missible on the trial of the case. In the present 
case, although his apprehension was aroused partly 
by hearsay evidence, the police officer had personal 
knowledge that premises 521 Seventh Street, 
Southwest, in front of which defendant’s car was 
parked, was a “bootleg joint,” and that the man 
named Scott, who walked out to the car as though 
to carry in the packages, was the bartender of said 
“joint,” and, further, that the same car in which 
said officer saw the packages was reputed to be en¬ 
gaged in hauling liquor to these particular prem¬ 
ises. Knowing all this, and having seen the pack¬ 
ages in the car when the said Scott opened the 
rear door thereof, the officer approached the said 
car, and both defendants, upon seeing him, immedi¬ 
ately left the car and hurried into a nearby grocery 
store, leaving the car door open, and the said pack¬ 
ages, which bore the imprint of half-gallon fruit 
jars such as those generally employed in the trans¬ 
portation of illicit liquor, fully exposed to the view 
of the officer. 

Under these circumstances, and in view of the 
authorities quoted above, it is respectfully sub¬ 
mitted that there was probable cause for the arrest 
and seizure in the present ease, and there was no 
error committed by the trial judge in admitting it 
as evidence. 
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IV 


Is the trial judge constrained to sign the Bill of Excep¬ 
tions submitted by appellant; or, when necessairy in 
order to get a correct bill before the appellate j court 
may he, within his discretion, sign a bill which he has 
requested the other party to prepare? 

In Shepherd v. Brenton, 15 Iowa 88, it is said: 

It can make no difference whose [bill] it 
was, nor who had it filed, if it was duly signed 
by the Judge, and made part of the recofd. 

It is submitted as the general rule of law op this 
point that the judge may prepare the bill himself 
if he does not find the one submitted by appellant 
to be correct, Vansickle v. State, 188 S. W. 1006; 
Kearse v. State, 151 S. W. 827. In the present 
ease, the Judge, exercising that power, aske4 the 
Assistant United States Attorney who tried the 
case and was equally familiar with the facts! and 
the testimony, to write the bill for him. It will be 
noticed by comparison of the two bills (R. 12,16), 
that the appellee, in preparing the amended bill 
for the Judge, followed the exact form of the bill 
filed by appellant, People v. Judge Wayne Circuit, 
32 Mich. 259, except where it was impossible to do 
so, and that this amended bill presents what he and 
the Judge thought were the true facts of the testi¬ 
mony. The appellee respectfully contends that 
this amended bill, prepared by the Assistant 
United States Attorney at the Judge’s request,; and 
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then signed by the Judge, is the same in result as 
if prepared solely by the Judge, and that it is not 
error. 

Answering appellant’s contention that the trial 
judge in this case did not follow the rules of Police 
Court governing the filing of bills of exceptions, 
it is respectfully submitted that that is not error 
under the circumstances. 

The failure of a court to follow its own 
rules is not ground for reversal, unless it is 
apparent that injustice has been done. 
Hunt v. Pronger, 126 Ill. App. 403. 

There was no injustice done here when the ap¬ 
pellee prepared the amended bill for the Judge, 
for under Police Court Eules the Judge is per¬ 
mitted to make corrections to appellant’s bill if 
necessary; and in the present case the corrections 
were so numerous and vital that, at the Judge’s 
request, a complete new amended bill, which fol¬ 
lowed appellant’s bill word for word where pos¬ 
sible, was submitted and signed by the Judge. 

CONCLUSION 

It is respectfully submitted that it is within the 
discretion of the judge on a preliminary motion to 
decide the motion on ex parte affidavits alone, or to 
hear only the witnesses he wishes to examine, and 
that the motion may be overruled without his hear¬ 
ing defendant’s witnesses, other than examining de¬ 
fendant’s affidavit and questioning arresting officer; 
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that it is within the sound discretion of the trial 
judge to refuse leave to renew, at the trial of the 
case, a preliminary motion that has already been 
denied by another judge, where the facts are the 
same, and the question of unconstitutionality in the 
search and seizure does not arise; that the!facts 
testified to at the trial by the arresting officer in 
this case constitute probable cause for the arrest 
of the defendant; that the trial judge did not err 
in signing a bill of exceptions submitted at his re¬ 
quest by the appellee, when he considered incorrect 
the version of the testimony contained in Appel¬ 
lant’s bill; and that the judgment of the Court be¬ 
low should be affirmed. 

Leo A. Rover, 

Attorney of the United States in and \ 

for the District of Columbia. 
Wilbur N. Baughman - , 
Assistant United States Attorney. 
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